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Global Risk CapitalAdvisors LLC

515 North Flagler Drive
Suite P-300
West Palm Beach,
FL 33041

www.g-risk.com

DY Schwarzmann
Chairman of the Scheme Meetings
convened pursuant to the order of
Sales J. dated 7th Oct 2014
c/o PricewaterhouseCoopers LLP

7 More London Riverside,
London, SE1 2RT

l't October 2015

Dear Sirs,

Global Risk Capital ("GRC")was formed in 2001to purchase claims against insolvent insurance

companies. Since formation GRC has purchased almost 100 claims against OIC Run-Off Limited and

London & Overseas lnsurance Company Limited (the "scheme Companies") and in total over 52bn in

claim values against insurers worldwide. ln addition GRC has acted as agent and consultant in dozens

more claims where we have been retained by policyholders in order to pursue claims against insolvent

and solvent London Market insurers and Lloyd's of London.

We understand that certain policyholders or their agents have been objecting to the Estimation

Guidelines in the proposed Amending Scheme of Arrangement (the "Amending Scheme") on the basis

that a pure "all sums" allocation should be applied rather than an "all sums net of contribution"

allocation ("ASNOC"), in situations where "all sums" is applicable.

Whilst "all sums" has differing meanings in each of the very few US States where it is applied, its primary

concept is one whereby, when more than one Comprehensive General Liability policy covers loss that

has occurred over several policy periods, each policy issued by each insurer is separately obligated to

indemnify for all sums the policyholder may become liable to pay as damages. Further, most of the "all

sums" jurisdictions permit the policyholder to select an insurer that will assume the burden of defending

and indemnifying.

This issue is particularly significant in asbestos bodily injury and environmental liability clairns where the
loss takes place over many years or even decades and each of the policy years in question is triggered.

The insured in an "all sums" jurisdiction would argue that it has the right to choose a particular insurer

or a particular year against which to claim the entirety of its loss, often thereby avoiding insolvent

insurers.



(J
ln the event that an insurer is then obligated to pay more than its pro rata share of the loss (based on

time on risk, or similar sharing of the overall loss) such insurer would then have contribution claims

against its other insurers on the coverage block. The Amending Scheme reflects this position by

calculating the "all sums" loss and deducting the contributions receivable from other insurers. The

Scheme Companies do not seek to take into account any period of no insurance or other insolvents in

the calculation of ASNOC.

This approach reflects the practical realities of the situation where a policyholder sues only one of its

insurers in a pure "all sums" jurisdiction, in that the target insurer will invariably join its solvent other

insurers on the coverage block to the action as third parties. ln the event that judgement is eventually

given the judge would allocate between all the insurers in question, not allocate to one insurer and

require it to bring contribution claims against its other insurers on the coverage block. No allocation

would be given to insolvent insurers, who would not in any event likely be a party to the action, nor

would there be any allocation to the policyholder, either for gaps in coverage or insolvencies. This

would therefore be, in practice, an all sums net of contribution allocation precisely equivalent to that
proposed in the Amending Scheme.

Our prior experience

Our prior negotiations with the Scheme Companies, together with our dealings with other UK and US

insolvents have consistently been on a pro rata or, where appropriate, an ASNOC basis. Whilst we have

negotiated for the highest settlement values possible taking into account the specific circumstances of

each case, we have accepted that a valuation on an ASNOC basis fairly reflects the value of our claims,

taking into account what might be achieved in a litigation and also our historical experience of settling

numerous such claims in the market.

We highlight that the Scheme Companies' insolvent status is especially important in the above

conclusion, given the limited funds available. A claim paid by an insolvent on an "all sums" basis would

necessarily reduce the ultimate dividend percentage available to all policyholders of the insolvent.

Further to the extent that it could be argued that the insolvent would enjoy the same rights of

contribution as a solvent insurer, the expense which would be incurred in prosecuting such claims

against other insurers would again reduce the ultimate dividend percentage available to policyholders.

ln addition the time such claims would take - likely against dozens of foreign and domestic insurers -
could add years to the life of the insolvent, again reducing the ultimate distribution by virtue of further

annual run-off costs being incurred.

Settlements and Commutations

During the 1990's and 2000's Lloyds of London, and many of the solvent London insurance companies

entered into "London market settlements" with hundreds of policyholders, either as partial settlements
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of particular loss types such as environmental or asbestos bodily injury, or as full policy buy-backs

whereby any coverage under the settled policies was extinguished.

These settlements were negotiated on the basis of a sharing of liability between the London Market
insurers. ln general, an overall settlement amount was agreed with the policyholder for all of the
London market policies, but that settlement amount was then allocated to each individual London

Market insurer in schedules to the settlement agreement, including the insolvents. These "London
market settlements", including allocations against all relevant insurers where "all sums" applied, rather
than against individual targeted insurers on a pure "all sums" basis, were the genesis of GRC; the
payment to policyholders of fair value for their rights against their insolvent insurers.

Future lnsolvencies

Application of ASNOC will have no material prejudicial impact on policyholders in the event of future
insolvency of another of its insurers. Where relevant state law provides for an "all sums" allocation to be

applied, under the proposed Amending Scheme, the Scheme Companies will pay their appropriate

allocable share of claims based on ASNOC. The remaining unrecovered amount of the loss will remain
payable by the other insurers of the policyholder. ln the event of a further insolvency, the then

remaining insurers will pay the entirety of the unpaid outstanding loss, grossing up and absorbing the
further insolvent's share to ensure that the policyholder will not be prejudiced.

Conclusion

Settlement agreements and litigation/judgement scenarios between policyholders and their solvent
insurers are not entered into on a pure "all sums" basis. We, and other settling creditors, recognise that
it would be inequitable in the circumstances and would not reflect reality in either a

litigation/judgement or settlement scenario. Given this, the Scheme Companies' proposal of ASNOC is a

fair reflection of how the market acts in practice and it does not, in any material way, prejudice the
policyholder in being able to recover the full amount of its loss.

To allow certain policyholders to claim against the Scheme Companies on a pure "all sums" basis would

also be prejudicial to those policyholders whose claims have already been settled on an ASNOC basis.

Yours faithfully

, ,i I
--t7-1,u 6 $uv**
John Osborne
Managing Member


